Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 06 JUL 2006 


Message Text 


UNCLASSIFIED 

PAGE 01 STATE 171352 

64 

ORIGIN ARA-03 

INFO OCT-01 ISO-OO /004 R 

66619 

DRAFTED BY :ARA/CAR:GPALAZZOLO:CJD 
APPROVED BY: ARA/CAR:JRBURKE 

014482 

O 212152Z JUL 75 

FM SECSTATE WASHDC 

TO AMEMBASSY NASSAU IMMEDIATE 

UNCLAS STATE 171352 

FOLLOWING REPEAT COMDT COGARD WASHDC R 172043Z JUL 75 
SENT ACTION CCGDSEVEN MIAMI FL INFO SECSTATE, NMFS WASHDC 

E.O. 11652: N/A 
TAGS: EFIS, BF 

SUBJECT: SPINY LOBSTER NEGOTIATIONS 
QUOTE 

UNCLAS FOUO 
G-O TO D 

SPINY LOBSTER NEGOTIATIONS 

A. COMDT (G-OOO-4) LTR OF 23 MAR 75 TO CCGDSEVEN (O) 

1. WHILE REF A STATED THAT BOTH HEADQUARTERS AND SEVENTH 
DISTRICT REPRESENTATION WOULD BE DESIRABLE AT ANY SPINY LOBSTER 
NEGOTIATION WITH BAHAMAS, WE WOULD NOW LIKE TO RELY PRIMARILY 
ON SEVENTH DISTRICT FOR CG REPRESENTATION. 

2. CG REPRESENT ATIVE(S) MAY BE REQUIRED TO EXERCISE 
CONSIDERABLE INITIATIVE AS NEGOTIATIONS PROCEED. GENERAL CG 
GUIDELINES SHOULD BE OF VALUE. YOUR COMMENTS ON FOLLOWING 
GUIDELINES AND RELATED POSITIONS ARE INVITED ALONG WITH 
SUGGESTIONS OF OTHER AREAS WHICH MUST BE EXPLORED. 

3. TERM "CONTINENTAL SHELF" IS USED IN FOLLOWING 
PARAGRAPHS AS IT IS DEFINED IN 1958 CONVENTION ON THE 
CONTINENTAL SHELF AND 16 U.S.C. 1085. IT DOES NOT INCLUDE 
BOTTOM WITHIN TERRITORIAL SEA. 
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4. IN CERTAIN CASES BAHAMIAN AUTHORITIES HAVE TAKEN 
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ENFORCEMENT ACTION WHERE THERE WAS SOME REASON TO BELIEVE 
THAT THE ACTION INTERFERED WITH NAVIGATION TO DEGREE 
BEYOND THAT CONSIDERED APPROPRIATE UNDER INTERNATIONAL LAW. 

U.S. FISHERMEN HAVE BEEN PROSECUTED WHEN THERE WAS REASON 
TO BELIEVE THAT THEY DID NOTHING MORE THAN ENTER CONTIGUOUS 
FISHERIES ZONE OF BAHAMAS WHILE IN POSSESSION OF SPINY 
LOBSTERS. IT IS POSSIBLE THAT BAHAMIAN ENFORCEMENT 
ACTION WITH REGARD TO ITS CONTINENTAL SHELF FISHERY 
RESOURCE (CSFR) LAW MAY GO BEYOND THAT WHICH WOULD BE 
EXERCISED BY THE UNITED STATES. IT IS ALSO POSSIBLE THAT 
FORCE MAY BE USED BY BAHAMIAN AUTHORITIES MORE FREELY THAN 
BY CG. HOWEVER, CG IS ASSUMING AT THIS TIME THAT BAHAMIAN 
ENFORCEMENT OF ITS CSFR LAW WILL BE ALONG SAME LINES AS 
CG/NMFS ENFORCEMENT OF U.S. CSFR LAW. IF THAT DOES NOT 
PROVE TO BE THE CASE, SOME VIEWS EXPRESSED BELOW WILL 
CHANGE. 

5. IF THERE IS A TREATY WITH IMPLEMENTING LEGISLATION, 

CG WILL, OF COURSE, ENFORCE IN REQUIRED MANNER. IF ADDITIONAL 
FUNDS ARE MADE AVAILABLE TO CG FOR SPECIFIC PURPOSE, THEY 
WILL BE SPENT FOR THAT PURPOSE. 

6. THERE ARE LIKELY TO BE DIFFICULTIES FROM THE U.S. 

FISHING INDUSTRY IF ANY CG ACTIVITY MAY BE INTERPRETED AS 
ENFORCING FOREIGN LAW AGAINST U.S. FISHERMEN WHILE 
ENFORCEMENT OF U.S. LAW AGAINST FOREIGN FISHERMEN REMAINS 
LESS THAN FULLY EFFECTIVE. ANY PROPOSAL THAT U.S. ASSUME 

ANY RESPONSIBILITY FOR DIRECTLY OR INDIRECTLY ENFTRCING OAHAMIAN 
LAW SHOULD BE MADE ONLY AFTER VERY CAREFUL CONSIDERATION, 

AND IT SHOULD BE AS LIMITED AS POSSIBLE. 

7. IN ANY CASE, FULLY EFFECTIVE ENFORCEMENT SHOULD NOT 
NECESSARILY BE ANTICIPATED. THE COST WOULD BE PROHIBITIVE. 

THIS PARTICULAR AREA OF ENFORCEMENT WILL HAVE TO COMPETE 
WITH OTHER CG MISSIONS FOR AVAILABLE RESOURCES. WHILE WE ARE 
FULLY SYMPATHETIC TO FACT THAT NEGOTIATIONS ARE DESIGNED TO 
PROTECT CHOSEN MEANS OF U.S. RESIDENTS TO EARN A LIVING, WE 
CANNOT IGNORE FACT THAT SPINY LOBSTER FISHING INDUSTRY 
PRODUCES AN ITEM WHICH CANNOT BE CONSIDERED A RELATIVELY 
IMPORTANT SOURCE OF PROTEIN. RECENT NMFS ESTIMATES PUT 

SIZE OF U.S. INDUSTRY ON THE BAHAMIAN CONTINENTAL SHELF AT 
ABOUT 600 FISHERMEN USING ABOUT 200 VESELS TO CATCH ABOUT 
$5,000,000 WORTH OF LOBSTER (EXVESSEL VALUE). THERE ARE 
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IN EFFECT STRINGENT FEDERAL BUDGETARY LIMITATIONS, AND 
ANY LICENSING SCHEME ON NARROW BASE DESCRIBED ABOVE SHOULD 
NOT BE EXPECTED TO GENERATE LARGE AMOUNTS OF ENFORCEMENT 
FUNDS. THE MOST ENFORCEMENT THAT SHOULD BE EXPECTED AT SEA 
WOULD BE OCCASIONAL PRESENCE OF CG MEDIUM ENDURANCE CUTTER 
(MEC) (COST ABOUT $7,20) PER DAY) AND/OR CG 95 FOOT PATROL 
BOAT (COST ABOUT $1,890 PER DAY). MEC WOULD CARRY HELICOPTER 
WHENEVER POSSIBLE (ADDITIONAL COST ABOUT $494 PER FLIGHT 
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HOUR), AND THERE WOULD BE OCCASIONAL FLIGHTS BY CG FIXED 
WING AIRCARFT (COST ABOUT $800 PER FLIGHT HOUR). 

8. ENFORCEMENT AGAINST U.S. VESSELS OPERATING OUT OF U.S. 

PORTS IS MOST ECONOMICALLY UNDERTAKEN IN U.S. PORTS. 

9. INDIRECT CG/NMFS E FORCEMENT OF THE BAHAMIAN SPINY 
LOBSTER LAW WOULD BE BASED FOR THE PRESENT ON 18 U.S.C.43. 

SPECIFIC LEGISLATION WOULD BE DESIRABLE, AND IT WILL BE 
ESSENTIAL TO ANY U.S. ENFORCEMENT RELATED DIRECTLY TO THE 
BAHAMIAN SPINY LOBSTER LAW IF 18 U.S.C.43 PROVES TO BE 
UNWORKABLE. 

10. CG OFFICER CAN SEARCH ANY U.S. VESSEL AT SEA WITHOUT 
WARRANT ANYWHERE OUTSIDE OF FOREIGN TERRITORIAL WATERS 
UNDER AUTHORITY OF 14 U.S.C. 89. ARREST COULD BE MADE WITHOUT 
WARRANT UNDER SAME AUTHORITY IF IT APPEARED THAT VIOLATION 
OF 18 U.S.C. 43 WAS KNOWING AND WILLFUL. SPINY LOBSTERS 
FOUND ON BOARD COULD BE SEIZED WITHOUT WARRANT UNDER SAME 
AUTHORITY, AND VESSEL COULD BE SEIZED WITHOUT WARRANT UNDER 
SAME AUTHORITY IF SPINY LOBSTER LIABLE TO FORFEITURE WERE 
FOUND ON BOARD. PERSONS AND ITEMS UNDER ARREST OR SEIZURE 
WOULD BE TAKEN TO U.S. PORT. ULTIMATE DISPOSITION WOULD 
DEPEND UPON NMFS, U.S. ATTORNEY, AND FEDERAL COURTS. 

11. TITLE 18 U.S.C 113, 1111, AND 1 1 12 PROVIDE FOR CRIMINAL 
PROSECUTION OF CASES OF ASSAULT, MURDER, OR MANSLAUGHTER 
ABOARD U.S. VESSELS OVER THE BAHAMIAN CONTINENTAL SHELF. IN 
CASES OF AGGRAVATED ASSAULT, MURDER OR MANSLAUGHTER IN 
VIOLATION OF BAHAMIAN LAW, PERSONS FOUND WITHIN U.S. MAY BE 
EXTRADITED TO THE BAHAMAS UNDER EXISTING EXTRADITION TREATY. 

12. IN ABSENCE OF SPECIFIC LEGISLATION REQUIRING IT, 

CG WOULD NOT TURN ARRESTED PERSONS OR SEIZED PROPERTY OVER TO 
BAHAMIAN AUTHORITIES. 

13. IF BAHAMIAN AUTHORITIES OBSERVED A VIOLATION OF U.S. 

LAW OVER BAHAMIAN CONTINENTAL SHELF, U.S. PROSECUTION OR 
ADMINISTRATIVE PENALTY PROCEEDING COULD BE UNDERTAKEN WITHOUT 
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CG OR NMFS CONFIRMATION OF OBSERVATION. CG WILL NOT USE 
CUTTERS OR AIRCARFT TO SIMPLY CONFIRM SUCH OBSERVATIONS OR TO 
RETURN VIOLATORS TO U.S. IF THERE IS CONTINUING DANGER TO 
PERSONS OR PROPERTY, CG WILL RESPOND AS APPROPRIATE. 

14. CG HAS AUTHORITY TO BOARD, SEARCH, AND SEIZE FOREIGN 
FISHING VESSELS OVER U.S. CONTINENTAL SHELF, WITHIN U.S. 

TERRITORIAL WATERS, AND, IN CASES WHERE THE FOREIGN VESSEL 
MUST BE PURSUED, ANYWHERE ELSE AT SEA OUTSIDE OF FOREIGN 
TERRITORIAL WATERS IN ORDER TO ENFORCE U.S. CSFR LAW. 

BAHAMIAN LAW ENFORCEMENT OFFICERS HAVE SAME REACH, E.G. 
BAHAMIAN ENFORCEMENT VESSEL COULD PURSUE U.S. FISHING 
VESSEL TO OUTER LIMIT OF U.S. TERRITORIAL SEA AND SEIZE IT. 

15. CG/NMFS EFFORT TO ENFORCE U.S. LAW PROHIBITING FOREIGN 
TAKING OF CSFR FROM U.S. CONTINENTAL SHELF HAS BEEN REMARKABLE 
TO THIS POINT FOR ABSENCE OF FORCE, RETALIATION, CASUALTIES, 
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AND FOREIGN INTERFERENCE. PROMOTING CONTINUATIONS OF THAT 
RECORD IS A PRIMARY INTEREST OF CG IN BAHAMIAN SPINY LOBSTER 
SITUATION. FOR THAT REASON, WE WILL NOT INTERFERE WITH BAHAMIAN 
ENFORCEMENT EFFORTS. A PATTERN OF VIOLATION. FORCE, RETALIATION, 

OR INTERFERENCE IN CONNECTION WITH BAHAMIAN EFFORT COULD 
HAVE DETRIMENTAL EFFECT ON U.S. ENFORCEMENT. 

UNQUOTE KISSINGER 


UNCLASSIFIED 
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